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D GLVFXVVLRQ DERXW WKH H[WHQW WR ZKLFK JRYHUQPHQWV VKRXOG HPEUDFH SDWHUQDOLVP DV D SULQFLSOH RI OHJLVODWLRQ
+RZHYHU WKLV SULQFLSOHKDVSURYHQ DQXQSRSXODU DQGEXUGHQVRPH LPSRVLWLRQXSRQ VRFLHW\ EHFDXVH LW UHVXOWHG LQ
JRYHUQPHQWVWDNLQJGHFLVLRQVZKLFKSUHVXPDEO\VKRXOGEHDEOHWREHWDNHQE\LQGLYLGXDOV)RUWKLVUHDVRQVXSSRUWHUV
RIµ1DQQ\6WDWH¶LQWHUYHQWLRQLVPKDYHPRUHUHFHQWO\VRXJKWWRµPRGHUDWH¶WKHLUDSSURDFKWKURXJKWKHPHGLXPRID
µ1XGJH6WDWH¶WKRXJKLQJRDODQGSKLORVRSK\WKH\DUHYHU\VLPLODU7KLVVLPLODULW\DULVHVIURPWKHIDFWWKDWWKHµ1XGJH
6WDWH¶VHHNVWRDFKLHYHWKHVDPHREMHFWLYHVQRWE\SUHVFULSWLYHO\FRQWUROOLQJIRUELGGLQJRUFRPSHOOLQJWKHEHKDYLRXU
RILQGLYLGXDOVDVLVXVXDOXQGHUµ1DQQ\6WDWH¶LQWHUYHQWLRQLVPEXWE\PDNLQJWKLVEHKDYLRXUHFRQRPLFDOO\H[SHQVLYH
RUVRFLDOO\XQGHVLUDEOH
7KLVSDSHUGHDOVZLWKWKHLVVXHRIµ1XGJH6WDWH¶LQWHUYHQWLRQLVPLQYROYLQJWKHOHJLVODWLYHDGRSWLRQRIEHKDYLRXUDO
UXOHVWRLPSURYHSXEOLFKHDOWK,QDGGUHVVLQJWKLVLVVXHZHFRQVLGHUZKHWKHULPSURYLQJKHDOWKWKURXJKEHKDYLRXUDO
UXOHVLVDOHJLWLPDWHOHJLVODWLYHSURMHFWWKDWFRPHVZLWKLQDQGLVVXSSRUWHGE\WKHSURSHUUROHRIJRYHUQPHQW
)ROORZLQJWKLV,QWURGXFWLRQWKHVHFRQGSDUWRIWKLVSDSHUH[DPLQHVWZRFRPSHWLQJSKLORVRSKLHVRIWKHDSSURSULDWH
UROHRIWKH6WDWHLQUHODWLRQWRSXEOLFKHDOWKWKHµ1XGJH6WDWH¶YHUVXVWKHOLEHUWDULDQDSSURDFK7KLVSDUWDOVRFRQWUDVWV
WKHUHODWLYHO\QRQLQWHUYHQWLRQLVWDSSURDFKRIWKHFRPPRQODZGHYHORSHGE\MXGJHVZLWKWKHVWHUQO\LQWHUYHQWLRQLVW
WHQGHQFLHVRIOHJLVODWXUHVZKLFKFRQVLVWVRISROLWLFLDQV7KHWKLUGSDUWVXUYH\VWKHP\ULDGRIµ1XGJH6WDWH¶PHDVXUHV
WKDW JRYHUQPHQWV KDYH VHHQ ILW WR LQWURGXFH LQ UHFHQW \HDUV 7KH IRXUWK SDUW FRQVLGHUV WKH XQGHVLUDELOLW\ RI VXFK
PHDVXUHVDVDPDWWHURISROLF\7KHILQGLQJVRIWKLVSDSHUDUHVXPPDULVHGLQWKHILQDOVHFWLRQ
7ZR&RPSHWLQJ3KLORVRSKLHVRIWKH3URSHU5ROHRIWKH6WDWH
2.1 The Nanny State and the Nudge State: A Distinction without a Difference? 
7KHWHUPµ1DQQ\6WDWH¶LVDIDPLOLDUGHVFULSWLRQRIWKHWHQGHQF\RIPDQ\PRGHUQJRYHUQPHQWVWR³WUHDW>WKHLU@
FLWL]HQVDVFKLOGUHQLQDQXUVHU\´VXSHUYLVLQJDQGLQIOXHQFLQJWKHLUFKRLFHVDFFRUGLQJWRWKHJRYHUQPHQW¶VYLHZRI
WKHLUZHOOEHLQJ6XFKDQDSSURDFKLV³DXWKRULWDULDQDQGSDWHUQDOLVWLF«LPSRVLQJRQSHRSOHZKDWLVJRRGIRUWKHP
IRUµQDQQ\NQRZVEHVW¶´
7KHVXSSRUWHUVRIWKH1XGJHSKLORVRSK\VHHNWRPDNH1DQQ\OHVVREYLRXVDQGWRSUHVHUYHIUHHFKRLFH7KH\UDWKHU
ZRUGLO\GHILQHDµQXGJH¶DV³DQ\DVSHFWRIWKHFKRLFHDUFKLWHFWXUHWKDWDOWHUVSHRSOH¶VEHKDYLRULQDSUHGLFWDEOHZD\
ZLWKRXWIRUELGGLQJDQ\RSWLRQVRUVLJQLILFDQWO\FKDQJLQJWKHLUHFRQRPLFLQFHQWLYHV´$FFRUGLQJWR5LFKDUG7KDOHU
WKH1DQQ\6WDWHLVFRHUFLYHVXFKDVE\EDQQLQJFLJDUHWWHVZKLOHWKH1XGJH6WDWHVHHNVWRPDNHLWHDVLHUIRUSHRSOH
WRPRYH LQDSUHGHWHUPLQHGGLUHFWLRQ WKDW LV IDYRXUHGE\ WKH6WDWH VXFKDVTXLWWLQJVPRNLQJ7KH1XGJHVWDWH
SKLORVRSK\WKXVVHHNVWRPDQLSXODWHDQGLQIOXHQFHSHRSOHV¶FKRLFHVQRWE\EDQQLQJWKHVHFKRLFHVEXWE\PDNLQJLW
PRUHGLIILFXOWWRIUHHO\FKRRVHRUE\PDNLQJWKHFKRLFHVRFLDOO\XQGHVLUDEOH$VVXFKDOWKRXJK1DQQ\GRHVQRWPDNH
WKHGHFLVLRQVIRUH[DPSOHWKDWSHRSOHVKRXOGQRWVPRNHLWLQIOXHQFHVLQGLYLGXDOV¶FKRLFHVWRVPRNH7KHSKLORVRSK\
LVPDQLSXODWLYHDQG1DQQ\LVVWLOOEHKLQGWKHFXUWDLQVWLOOVXSHULQWHQGLQJZKDWHYHU\RQHLVGRLQJ
7KH 1XGJH 6WDWH SKLORVRSK\ LV FXW IURP WKH VDPH FORWK IURP ZKLFK WKH 1DQQ\ 6WDWH ZDV IDVKLRQHG %RWK
SKLORVRSKLHVDUH]HDORXVO\SDWHUQDOLVWLF³$WWKHFRUHRIQXGJLQJLVWKHEHOLHIWKDWSHRSOHGRQRWDOZD\VDFWLQWKHLU
RZQVHOILQWHUHVW´8QGHUO\LQJWKDWSKLORVRSK\LVWKHQRWLRQWKDWWKHVWDWHFDQPDNHEHWWHUFKRLFHVIRUFLWL]HQVWKDQ
WKRVHFLWL]HQVZLOOPDNHIRUWKHPVHOYHVLIOHIWWRWKHLURZQGHYLFHV7KLVZRUOGYLHZVHHNVWRSURWHFWFRQVXPHUVHYHQ
ZKHUHWKH\GRQRWZDQWSURWHFWLRQ³RYHUULGLQJFRQVXPHUSUHIHUHQFHVWRLPSURYHSXEOLFKHDOWK´
$SDWURQLVLQJVHQVHRIHQWLWOHPHQWWRDJXLGLQJUROHRYHUWKHOLYHVRIRWKHUVSHUYDGHVVXFKSROLFLHV7KH1XGJH


7KLVSDSHULVEDVHGRQDQHDUOLHUSDSHUFRDXWKRUHGZLWK5DMHVK6KDUPD6HQLRU/HFWXUHULQ/DZ50,78QLYHUVLW\0HOERXUQH
5:+ROGHUHow Not To Say What You Mean: A Dictionary of EuphemismsWKHG2[IRUG2[IRUG8QLYHUVLW\3UHVV
-RKQ$\WRDQG,DQ&URIWRQBrewer’s Dictionary of Modern Phrase and FableQGHG/RQGRQ:HLGHQIHOG	1LFROVRQ
5LFKDUG+7KDOHUDQG&DVV56XQVWHLQNudge: Improving Decisions about Health, Wealth, and Happiness1HZ+DYHQ&RQQ<DOH8QLYHUVLW\
3UHVV
,QWHUYLHZZLWK5LFKDUG7KDOHUHARDtalk%%&:RUOG6HUYLFH2FWREHUDYDLODEOHDWKWWSZZZEEFFRXNSRGFDVWVVHULHVKWDOO
.DWULQ%HQQKROG³7KH0LQLVWU\RI1XGJHV´New York Times'HFHPEHUS%8
.DWKHULQH3UDWW³$&RQVWUXFWLYH&ULWLTXHRI3XEOLF+HDOWK$UJXPHQWVIRU$QWLREHVLW\6RGD7D[HVDQG)RRG7D[HV´Tulane Law Review
DW
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6WDWHVHHNVWR³FRD[DQGcajole«DXWRQRPRXVDGXOWVLQWRKHDOWKLHUGHFLVLRQPDNLQJ´DQG³WRsteerFLWL]HQVWRZDUGV
PDNLQJSRVLWLYH GHFLVLRQV DV LQGLYLGXDOV DQG for society´ HPSKDVLV DGGHG:KLOH DQ HGXFDWLRQDO SURJUDPPH LV
GLUHFWHGDWWKHFRQVFLRXVPLQGDQXGJHLVDFRYHUWSV\FKRORJLFDOLQIOXHQFH
7KH1XGJHSKLORVRSK\HYHQPDGHLWVSUHVHQFHIHOWLQWKHIRUPDOVWUXFWXUHRIJRYHUQPHQW7KH%ULWLVKFRDOLWLRQ
JRYHUQPHQWKDVHVWDEOLVKHGD%HKDYLRXUDO,QVLJKWV7HDPSRSXODUO\NQRZQDVWKH³1XGJH8QLW´7KLVXQLWDWWHPSWV
WR DSSO\ LQVLJKWV IURP EHKDYLRXUDO SV\FKRORJ\ WR WKH IRUPDWLRQ RI JRYHUQPHQWDO SROLF\ VHHNLQJ WR LQIOXHQFH
LQGLYLGXDO EHKDYLRXU LQ OLQHZLWK JRYHUQPHQW SROLF\ REMHFWLYHV 7KH VWDWH WKXV HPSOR\V SHRSOHZKR DUH DFWLYHO\
FKDUJHGZLWKGUHDPLQJXSQHZZD\VWRLQWHUIHUHLQWKHOLYHVRIRUGLQDU\SHRSOH7KHXQLW¶V,QWHUQHWEORJUDQJHVRYHU
WKH VWDJJHULQJO\ ZLGH ILHOG LQ ZKLFK WKH\ RIIHU WKHLU YDOXDEOH LQVLJKWV IURP REHVLW\ WD[ FRPSOLDQFH OLWHUDF\
QXPHUDF\DQGRUJDQGRQDWLRQGRZQWRKRXVHKROGDSSOLDQFHVORIWLQVXODWLRQPRELOHSKRQHWKHIW&KULVWPDVSUHVHQWV
SODVWLFVKRSSLQJEDJVVWDLUFDVHVDQGSHQDOW\VKRRWRXWV
7KHLQWHUYHQWLRQVPDGHE\WKHµ1XGJH6WDWH¶DUHQRWDOZD\VLUUHYHUVLEOH)URPWLPHWRWLPHZHFRPHDFURVVDQ
H[DPSOHRIJRYHUQPHQWDFWLRQWKDWLQYROYHVDQDSSDUHQWUHYHUVDORIWKHµ1XGJH6WDWH¶SDWHUQDOLVWLFSKLORVRSK\)RU
H[DPSOHWKHUHFHQWGHFLVLRQRIWKHJRYHUQPHQWRI+RQJ.RQJWRDEROLVKWD[RQZLQHGRHVQRWILWLQWRDQ\PRGHORI
6WDWHLQWHUYHQWLRQLVPZKLFKLVFRQVLGHUHGLQWKLVSDSHU$WEHVWLWPD\VXSSRUWWKHYLHZWKDW+RQJ.RQJLVDIUHH
PDUNHWHFRQRP\DQGWKHJRYHUQPHQWZDQWVWRSURPRWH+RQJ.RQJDVDWRXULVWGHVWLQDWLRQ7KH)LQDQFLDO6HFUHWDU\
H[SHFWHGWKDW³E\GHYHORSLQJYDULRXVEXVLQHVVHVLQ+RQJ.RQJUHODWLQJWRTXDOLW\WDEOHZLQHRXUWRWDOEXVLQHVVYROXPH
LQWUDGLQJVWRUDJHDQGDXFWLRQRIWDEOHZLQHPD\LQFUHDVHE\DVPXFKDV+.ELOOLRQ´7KXVWKLVH[DPSOHLQGLFDWHV
WKDWWKHµ1XGJH6WDWH¶SKLORVRSK\PD\EHDUUHVWHGIRUWKHSXUSRVHRIDFKLHYLQJWUDGHUHODWHGREMHFWLYHV$OWKRXJKWKH
IRFXVPD\EHRQDQLPSURYHPHQWRIWUDGHILJXUHVLQGLUHFWO\JRYHUQPHQWLVSURPRWLQJFRQVXPSWLRQRIDOFRKROZKLFK
LVZKDWKDVKDSSHQHGLQ+RQJ.RQJ,QGHHGWKHFRQVXPSWLRQRIDOFRKROKDVLQFUHDVHGLQ+RQJ.RQJVLQFH7KH
SHUFHQWDJHRISHRSOHDJHGWRHQJDJHGLQELQJHGULQNLQJKDVULVHQHDFK\HDUIURPWRLQDQG
UHVSHFWLYHO\7KXVDOWKRXJK+RQJ.RQJKDVEHFRPHDZLQHFLW\DIWHUDEROLVKLQJWD[RQZLQHWKLVDEROLWLRQ
KDVFRPHZLWKDKHDY\SULFHLQWHUPVRILQFUHDVHGDOFRKROLVPELQJHGULQNLQJDQGLOOQHVVUHODWHGWRGULQNLQJ
%XWLQJHQHUDOWKHUHLVOLWWOHGLIIHUHQFHLQVXEVWDQFHEHWZHHQWKHµ1DQQ\6WDWH¶DQGWKHµ1XGJH6WDWH¶7KH1XGJH
6WDWH LV VLPSO\DQDWWHPSW WR UHEUDQG WKHZD\ LQZKLFKJRYHUQPHQWV VHHN WR LQIOXHQFH WKHFKRLFHVPDGHE\ WKHLU
FLWL]HQV$VWKH1DQQ\6WDWHKDVEHHQUHMHFWHGE\WKHFLWL]HQU\EHFDXVHRILWVSDWHUQDOLVWLFFKDUDFWHULVWLFVD1XGJH
VWDWHJRYHUQPHQWVHHNVWRLQIOXHQFHJRYHUQPHQWV¶SUHIHUUHGFKRLFHVE\PDQLSXODWLQJWKHFKRLFH,QGRLQJVR1XGJH
6WDWHJRYHUQPHQWVRIWHQDGYHUVHO\LPSDFWRQWKHULJKWVDQGLQWHUHVWVRIWKHVXSSOLHUVRIWKHVHFKRLFHV7KXVWKHµ1DQQ\
6WDWH¶DQGWKHµ1XGJH6WDWH¶OHJLVODWLYHSURJUDPPHVDUHERWKEDVHGRQDQGLQVSLUHGE\WKHVDPHµQDQQ\NQRZVEHVW¶
SKLORVRSK\,QHVVHQFHLWLVDGLVWLQFWLRQZLWKRXWDGLIIHUHQFH
2.2 A Libertarian Philosophy on the Proper Role of the State 
,QFRQWUDVWDOLEHUWDULDQSKLORVRSK\SURYLGHVDVRFLDOO\KHDOWK\DOWHUQDWLYHWRWKHLPSODQWDWLRQRIWKHSULQFLSOHRI
SDWHUQDOLVP$FFRUGLQJWROLEHUWDULDQSKLORVRSK\LWLVQRWWKHUROHRIWKHVWDWHWRKROGWKHKDQGVRIDGXOWVRIIXOOFDSDFLW\
DVWKH\PDNHWKHLUZD\WKURXJKFRPPHUFLDOOLIH7KLVOLEHUWDULDQSKLORVRSK\HPSKDVLVHVERWKSHUVRQDOFKRLFHDQG
DFFHSWDQFH RI LQGLYLGXDO UHVSRQVLELOLW\ IRU WKH FRQVHTXHQFHV RI WKRVH FKRLFHV ³SHRSOH VKRXOG EH IUHH WR FKRRVH


-RQDWKDQ&XPPLQJV³2EHVLW\DQG8QKHDOWK\&RQVXPSWLRQ7KH3XEOLF3ROLF\&DVHIRU3ODFLQJD)HGHUDO6LQ7D[RQ6XJDU\%HYHUDJHV´
Seattle University Law ReviewDW
$OEHUWR$OHPDQQR³1XGJLQJ6PRNHUV7KH%HKDYLRXUDO7XUQRI7REDFFR5LVN5HJXODWLRQ´>@European Journal of Risk RegulationDW

$OHPDQQRsupraQ
 7KH 8QLW KDV UHFHQWO\ OHIW WKH &DELQHW 2IILFH DQG LV QRZ D ³VRFLDO SXUSRVH FRPSDQ\´
KWWSZZZEHKDYLRXUDOLQVLJKWVFRXNEORJSRVWEHKDYLRXUDOLQVLJKWVWHDP±VRFLDOSXUSRVHFRPSDQ\
KWWSZZZEHKDYLRXUDOLQVLJKWVFRXNEORJ
12http://www.china-briefing.com/news/2008/02/27/hong-kong-eliminates-duties-on-alcohol.html
http://www.scmp.com/news/hong-kong/article/1512953/officials-look-taxes-and-ads-curb-binge-drinking?page=all
http://www.scmp.com/news/hong-kong/article/1512953/officials-look-taxes-and-ads-curb-binge-drinking?page=all
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ZKHWKHUWROLYHLQZD\VWKDWDUHKHDOWK\RUXQKHDOWK\DQGWDNHSHUVRQDOUHVSRQVLELOLW\IRUWKHLURZQKHDOWK´(YHU\
WLPHWKDWWKHJRYHUQPHQWVHHNVWRPRXOGLQGLYLGXDOHFRQRPLFDQGVRFLDOFKRLFHVSHUVRQDOIUHHGRPLVGLPLQLVKHGVR
YHU\VWURQJMXVWLILFDWLRQVVKRXOGEHGHPRQVWUDWHGIRUVXFKLQWHUYHQWLRQV,QWHUIHUHQFHVKRXOGEHDODVWUHVRUWQRWD
UHIOH[LQVWLQFW
2.3 Common Law Libertarianism versus Legislative Paternalism 
0RVW1DQQ\6WDWHRU1XGJH6WDWHLQWHUYHQWLRQVWDNHSODFHE\ZD\RIOHJLVODWLRQUDWKHUWKDQMXGJHPDGHODZ0DQ\
UXOHVRIWKHFRPPRQODZDQGHTXLW\KDYHOLEHUWDULDQFKDUDFWHULVWLFVJHQHUDOO\KROGLQJSDUWLHVWRWKHLUEDUJDLQVDQG
UHVLVWLQJWKHWHPSWDWLRQWRDEROLVKRUUHYLVHREOLJDWLRQVIUHHO\XQGHUWDNHQPHUHO\EHFDXVHWKHLURXWFRPHVVXEVHTXHQWO\
SURYH GLVDGYDQWDJHRXV WR D SDUW\ 6HYHUDO UHFHQW GHFLVLRQV E\$XVWUDOLDQ FRXUWV DUH LOOXVWUDWLYH RI WKH OLEHUWDULDQ
WHQGHQFLHVRIWKHFRPPRQODZ
,QDUHFHQW$XVWUDOLDQ+LJK&RXUWGHFLVLRQRYHUDPRQWKSHULRGWKHDSSHOODQWKDGORVWRYHUPLOOLRQZKLOH
JDPEOLQJDWD9LFWRULDQFDVLQR+HKDGDFRPSXOVLRQWRJDPEOHWKRXJKKHZDVDEOHWRFRQWUROWKDWFRPSXOVLRQ,Q
DXQDQLPRXVMXGJPHQWWKH&RXUWUHMHFWHGWKHJDPEOHU¶VXQFRQVFLRQDELOLW\FODLPDJDLQVWWKHFDVLQR*DPEOLQJZDVD
UDUHFRPPHUFLDODFWLYLW\LQZKLFKHDFKSDUW\LQKHUHQWO\VRXJKWWRFDXVHILQDQFLDOGDPDJHWRWKHRWKHUSDUW\
7KHDSSHOODQWZDVDZHDOWK\³KLJKUROOHU´+HGLGQRWVXIIHUIURPDFRQVWDQWFRPSXOVLRQWKDWZRXOGKDYHSUHYHQWHG
KLP IURP VWD\LQJ DZD\ IURP WKH FDVLQR+HZDV DEOH WR VWD\ DZD\ZKHQ KH VRZLVKHG+H KDG DOVR JRQH WR
FRQVLGHUDEOHOHQJWKVWRFRQYLQFHWKHFDVLQRWKDWKLVSUHYLRXVJDPEOLQJSUREOHPVZHUHQRZSDVW
7ZRSDVVDJHVIURPWKHMXGJPHQWUHIOHFWWKH&RXUW¶VUHOXFWDQFHWRVHWDVLGHFRPPHUFLDOWUDQVDFWLRQV)LUVWWKH&RXUW
REVHUYHGWKDW³HTXLWDEOHLQWHUYHQWLRQGRHVQRWUHOLHYHDSODLQWLIIIURPWKHFRQVHTXHQFHVRILPSURYLGHQWWUDQVDFWLRQV
FRQGXFWHGLQWKHRUGLQDU\DQGXQGLVWLQJXLVKHGFRXUVHRIDODZIXOEXVLQHVV$SODLQWLIIZKRYROXQWDULO\HQJDJHVLQ
ULVN\EXVLQHVVKDVQHYHUEHHQDEOHWRFDOOXSRQHTXLWDEOHSULQFLSOHVWREHUHGHHPHGIURPWKHFRPLQJKRPHRIULVNV
LQKHUHQW LQ WKH EXVLQHVV´7KXV HTXLW\ GLG QRW FKDUDFWHULVH DV YLFWLPLVDWLRQ WKH RUGLQDU\ RSHUDWLRQ RI D ODZIXO
FRPPHUFLDODFWLYLW\,WZRXOGEHDGLIIHUHQWPDWWHULIDFDVLQRHQFRXUDJHGDSHQVLRQHUWRFDVKWKHLUSHQVLRQFKHTXH
WRIXQGJDPEOLQJRULIDJDPEOHUZKRZDVGUXQNRUXQGHUDQLQFDSDFLW\KDGEHHQHQFRXUDJHGWRFRQWLQXHWRJDPEOH
6HFRQGWKH&RXUWDOVRHPSKDVLVHGWKDWLQGLIIHUHQFHWRWKHZHOIDUHRIWKHRWKHUSDUW\WRDQDUP¶VOHQJWKFRPPHUFLDO
WUDQVDFWLRQZRXOGQRWMXVWLI\HTXLWDEOHLQWHUYHQWLRQ³(TXLWDEOHLQWHUYHQWLRQWRGHSULYHDSDUW\RIWKHEHQHILWRILWV
EDUJDLQRQWKHEDVLVWKDWLWZDVSURFXUHGE\XQIDLUH[SORLWDWLRQRIWKHZHDNQHVVRIWKHRWKHUSDUW\UHTXLUHVSURRIRID
SUHGDWRU\VWDWHRIPLQG+HHGOHVVQHVVRIRULQGLIIHUHQFHWRWKHEHVWLQWHUHVWVRIWKHRWKHUSDUW\LVQRWVXIILFLHQWIRU
WKLVSXUSRVH7KHSULQFLSOHLVQRWHQJDJHGE\PHUHLQDGYHUWHQFHRUHYHQLQGLIIHUHQFHWRWKHFLUFXPVWDQFHVRIWKH
RWKHUSDUW\WRDQDUP¶VOHQJWKFRPPHUFLDOWUDQVDFWLRQ´

,QVWDUNFRQWUDVWWKHOHJLVODWLYHDQGH[HFXWLYHEUDQFKHVDVRSSRVHGWRWKHMXGLFLDOEUDQFKRIJRYHUQPHQWRIPDQ\
:HVWHUQJRYHUQPHQWVDSSHDUWREHIDLWKIXOO\GHYRWHGWR1XGJH6WDWHLQWHUYHQWLRQV$OORIWKHQXPHURXVKHDOWKEDVHG
LQWHUYHQWLRQVGLVFXVVHGEHORZKDYHDULVHQIURPOHJLVODWLYHRUH[HFXWLYHDFWLRQ
1XGJH6WDWH,QWHUYHQWLRQVLQWKH1DPHRI+HDOWK


3UDWWsupraQ
Kakavas v Crown Melbourne Ltd&/5DW>@>@+&$
KakavassupraQ>@
KakavassupraQ>@
KakavassupraQ>@
KakavassupraQ>@
KakavassupraQ>@
KakavassupraQ>@
KakavassupraQ>@
KakavassupraQ>@6HHDOVRDW>@
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3.1 Australia’s Plain Packaging Law 
2QHRIWKHPRVWFRQWURYHUVLDO1XGJH6WDWHLQWHUYHQWLRQVLVWKH$XVWUDOLDQIHGHUDOODZZKLFKSURYLGHVWKDWWREDFFR
SURGXFWVPD\EHVROGRQO\LQJHQHULFSDFNDJLQJ7KHH[WHULRURI$XVWUDOLDQFLJDUHWWHSDFNVPXVWEH³GDUNGUDEEURZQ´
LQFRORXUDQGKDYHDPDWW ILQLVK7KHH[HFXWLYHO\PDQGDWHGVSHFLILFFRORXU LV UHSXWHG WREH WKH³ZRUOG¶VXJOLHVW
FRORXU´7KHLQWHULRURISDFNVPXVWEHZKLWH
7KHOHJLVODWLRQHIIHFWLYHO\JXWVYDOXDEOHWREDFFRWUDGHPDUNVRIDQ\HFRQRPLFVLJQLILFDQFH7UDGHPDUNVPD\QRW
DSSHDURQFLJDUHWWHSDFNDJLQJRWKHUWKDQDVLQJOHXVHRIWKHEUDQGQDPH(YHQWKHVL]HW\SHIDFHDQGFRORXURIWKH
EUDQG QDPH DUH FORVHO\ UHJXODWHG  7UDGHPDUNV PD\ QRW DSSHDU RQ WKH FLJDUHWWHV WKHPVHOYHV  RU WKH SDFNHW
ZUDSSHUV8JO\JUDSKLFKHDOWKZDUQLQJVPXVWWDNHXSRIWKHIURQWRISDFNHWVDQGRIWKHLUUHYHUVHVLGH
3.2 New York’s ‘Sugary Drinks Portion Cap’ Rule 
7KH1HZ<RUN&LW\%RDUGRI+HDOWKIDPRXVO\DGRSWHGD³6XJDU\'ULQNV3RUWLRQ&DS5XOH´ZKLFKOLPLWHGWKHVL]H
RIWKHFXSVLQZKLFKVXJDU\GULQNVFRXOGEHVHUYHGE\IRRGVHUYLFHHVWDEOLVKPHQWV6XFKFXSVFRXOGEHQRODUJHUWKDQ
IOXLGRXQFHV7KH1HZ<RUN&RXUWRI$SSHDOVXOWLPDWHO\KHOGWKDWWKHUXOHZDVXQFRQVWLWXWLRQDODVLWVDGRSWLRQ
E\ DQ DGPLQLVWUDWLYH ERG\ YLRODWHG WKH VHSDUDWLRQ RI OHJLVODWLYH DQG H[HFXWLYH SRZHU XQGHU WKH 1HZ<RUN &LW\
&KDUWHU+RZHYHUZKLOHWKHEDQRQJLDQWVRGDVZDVZLGHO\ULGLFXOHGVXFKSDWHUQDOLVWLFVWULFWXUHVDUHOLNHO\WRUH
HPHUJHHOVHZKHUHSHUKDSVLQGLIIHUHQWJXLVHVEXWZLWKWKHVDPHLQWHQWLRQV
3.3 Denmark’s Fat Tax 
6DPXHO -RKQVRQ ORQJ DJR GHVFULEHG WD[HV RQ JRRGV DV ³KDWHIXO´ ZKLOH %ODFNVWRQH FDOOHG WKHP ³RGLRXV´ 
/HJLVODWRUV QRZ GUDSH WKHPVHOYHV LQ MXVWLILFDWLRQV RI KHDOWK REMHFWLYHV ZKLOH LPSRVLQJ VXFK  WD[HV 7D[HV XSRQ
XQKHDOWK\IRRGVDUHDQH[WHQVLRQRIWKHROGOHJLVODWLYHSUDFWLFHRISLRXVO\OHY\LQJ³VLQWD[HV´XSRQGLVIDYRXUHGJRRGV
VXFKDVWREDFFRRUDOFRKRO7KXVIDUWKHPRVWH[WUDRUGLQDU\IRRGWD[KDVEHHQ'HQPDUN¶VZLGHUDQJLQJ³IDWWD[´
$'DQLVKVWDWXWHLPSRVHGDVSHFLDOWD[XSRQIRRGVWKDWZHUHKLJKLQVDWXUDWHGIDW$WD[RIDSSUR[LPDWHO\
¼SHUNLORJUDPRIVDWXUDWHGIDWZDVLPSRVHGXSRQDUDQJHRIGRPHVWLFDQGLPSRUWHGIRRGV7KHVHIRRGVLQFOXGHG
PHDWPDUJDULQHDQLPDOIDWVFRRNLQJRLOVDQGVRPHGDLU\SURGXFWV7KHWD[ZDVSD\DEOHRQO\LIDVSHFLILHGSHUFHQWDJH
RIVDWXUDWHGIDWFRQWHQWZDVH[FHHGHG0RVWPLONIHOOEHORZWKLVWKUHVKROGDQGZDVQRWWD[DEOH7KLVLPSRVLWLRQRI
IDWWD[ZDVH[WUHPHO\XQSRSXODUDQGWKH'DQLVK3DUOLDPHQWUHSHDOHGWKHWD[DIWHUMXVWDVLQJOH\HDULQRSHUDWLRQ
$QWLFLSDWLQJDVLPLODUO\DGYHUVHUHDFWLRQWKH*RYHUQPHQWDOVRDEDQGRQHGLWVSODQVIRUDVXJDUWD[


VTobacco Plain Packaging Act&WK
5DFKHO:HOOV³'RHVWKLVFRORXUWXUQ\RXRII"´The Age$XJXVW7KHVSHFLILFFRORXULVVHWE\WKHUHJXODWLRQV3DQWRQH&6HHU
Tobacco Plain Packaging Regulations&WK
UTobacco Plain Packaging Regulations&WK
VVETobacco Plain Packaging Act&WK
UTobacco Plain Packaging Regulations&WK
VTobacco Plain Packaging Act&WK
VETobacco Plain Packaging Act&WK
VV  Competition and Consumer (Tobacco) Information Standard  &WK )HGHUDO 5HJLVWHU RI /HJLVODWLYH ,QVWUXPHQWV
)&
New York Statewide Coalition of Hispanic Chambers of Commerce v New York City Department of Health and Mental Hygiene1<G
DW
New York Statewide CoalitionsupraQ6HHNew York City CharterV
6LU+DUU\*LEEV³µ$+DWHIXO7D[¶"6HFWLRQRIWKH&RQVWLWXWLRQ´Upholding the Australian ConstitutionDW
5REHUW&UHLJKWRQ³)DW7D[HV´Journal of Legal MedicineDW
$FW1RRI0DUFKDYDLODEOHDWKWWSVZZZUHWVLQIRUPDWLRQGN7KH$FWLVVXPPDULVHGLQ6XVLH6W UN(NVWUDQGDQG.ULVWLQH/LOKROW
1LOVVRQ³'DQLVK3DUOLDPHQW$SSURYHV)DW7D[´>@European Food and Feed Law Review
$OHPDQQRDQG&DUUHxR³µ)DW7D[HV¶LQ(XURSH±$/HJDODQG3ROLF\$QDO\VLVXQGHU(8DQG:72/DZ´European Food and Feed Law 
ReviewDW
$UW$FW1RRI'HFHPEHUDYDLODEOHDWKWWSVZZZUHWVLQIRUPDWLRQGN
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3.4 Soda Taxes and Other Tax Strategies 
6XJDUKDVDOVREHHQLQWKHILVFDOVLJKWVRIOHJLVODWRUV1XPHURXV$PHULFDQ6WDWHVLPSRVH³VRGDWD[HV´XSRQVXJDU\
EHYHUDJHV/HJLVODWRUVKDYHDOVRFKDUJHGGLIIHUHQWLDOWD[UDWHVGHSHQGLQJXSRQWKHQXWULWLRQDOFRQWHQWRIWKHIRRG
8QGHUWKH&DQDGLDQJRRGVDQGVHUYLFHVWD[EDVLFIRRGVWXIIVDUHQRWWD[HGZKHUHDV³MXQNIRRGV´DUHVXEMHFWWRWKH
IXOOUDWHRIWKH*67/HJLVODWRUVKDYHDOVRH[SHULPHQWHGZLWKWD[LQFHQWLYHV7KH&DQDGLDQIHGHUDOJRYHUQPHQWDQG
VRPHSURYLQFHVKDYHDOVRRIIHUHG WD[FUHGLWV IRUYDULRXVDFWLYLWLHV WKDWPD\SURPRWHSK\VLFDO ILWQHVV8QGHU WKH
$XVWUDOLDQ*67SURFHVVHGIRRGVDUHWD[HGEXWXQSURFHVVHGIRRGVDUHQRWVXEMHFWWRWKHWD[
3.5 Hong Kong: payments for plastic shopping bags and a requirement to switch off car engines while waiting  
7KHJRYHUQPHQWRI+RQJ.RQJDFWLQJDVD1XGJH6WDWHOHJLVODWRUKDVUHOLHGRQHQYLURQPHQWDODUJXPHQWVWRFKDQJH
WKHEHKDYLRXURILQGLYLGXDOV$VDJHRJUDSKLFDOO\VPDOOSODFHGLVSRVDORIVROLGZDVWHKDVEHHQDVHULRXVFRQFHUQIRU
WKHJRYHUQPHQWRI+RQJ.RQJ$FFRUGLQJWRDUHSRUWSXEOLVKHGLQWKHDYHUDJHGLVSRVDORIVROLGZDVWHVSHUGD\
VWRRGDWWRQQHV,WZDVHVWLPDWHGWKDWRQDYHUDJHRQHSHUVRQXVHVDQGGLVFDUGVWKUHHSODVWLFVKRSSLQJEDJVLQ
RQHGD\ZKLFKWUDQVODWHVLQWRRYHUHLJKWELOOLRQSODVWLFVKRSSLQJEDJVHYHU\\HDU7RFXUEWKHLQGLVFULPLQDWHXVHRI
SODVWLFVKRSSLQJEDJVZKLFKZDVFDXVLQJDPDMRUDQGYLVLEOHHQYLURQPHQWDOSUREOHPWKH+RQJ.RQJJRYHUQPHQW
LQWURGXFHGDOHY\RIFHQWVRQHDFKSODVWLFVKRSSLQJEDJ7KHREMHFWLYHRIWKHVFKHPHLVWRSURYLGHDQHFRQRPLF
GLVLQFHQWLYHWRXVHUVRISODVWLFVKRSSLQJEDJVDQGLQVWHDGWRHQFRXUDJHWKHPWRXVHWKHLURZQVKRSSLQJEDJV7KLV
OHY\SUHVXPDEO\DOVRKHOSV UHWDLOHUVEHFDXVH WKH\GRQRWKDYH WRSD\IRUHQYLURQPHQWDOGDPDJHFDXVHGE\ WKHLU
FXVWRPHUV,IUHWDLOHUVFROOXGHZLWKFXVWRPHUVRUGRQRWFKDUJHWKHOHY\WKHQUHWDLOHUVFRPPLWDQRIIHQFHDQGWKH\
ZRXOG EH VXEMHFW WR D PD[LPXP ILQH RI +. IRU WKH ILUVW RIIHQFH DQG +. IRU D VXEVHTXHQW
RIIHQFH7KHXOWLPDWHDLPRIWKHJRYHUQPHQWLVWREULQJDERXWEHKDYLRXUDOFKDQJHVE\UHGXFLQJWKHH[FHVVLYHXVHRI
SODVWLFVKRSSLQJEDJVDQGWRHQFRXUDJHSHRSOHWRHPEUDFH%<2%³%ULQJ<RXU2ZQ%DJ´
3.6 No Free Toys Ordinances  
7KH1XGJH6WDWHSKLORVRSK\KDVHYHQH[WHQGHGDVIDUDVVHHNLQJWRYHWRSDUHQWDOFKRLFHVUHJDUGLQJFKLOGUHQV¶GLHWV
ZLWKVHYHUDO$PHULFDQFLWLHVSURKLELWLQJUHVWDXUDQWVIURPRIIHULQJIUHHWR\VZLWKWKHLUPHDOVXQOHVVWKRVHPHDOVPHHW
FHUWDLQQXWULWLRQDOVWDQGDUGV7KLVLVVWDWHSDWHUQDOLVPVHHNLQJWRXQGHUFXWSDUHQWDOGHFLVLRQPDNLQJUHJDUGLQJWKH
GLHWV RI WKHLU FKLOGUHQ2QH WHOHYLVLRQ SURJUDPPH VDWLULVHG WKLV RUGLQDQFH DV JLYLQJ NLGV WKHPHQX FKRLFH RI WKH
³&UDSS\0HDO´³HTXLSSHGZLWK WKH3HULRGLF7DEOHRI(OHPHQWV&35LQVWUXFWLRQVDQGD WR\ILJXULQHRI.DWKOHHQ
6HEHOLXV6HFUHWDU\RIWKH86'HSDUWPHQWRI+HDOWKDQG+XPDQ6HUYLFHV´
3.7 Health Star Ratings 


-$QJHOR'H6DQWLV³)RUPXODWLQJ$6RGD7D[)LW)RU&RQVXPSWLRQ$3UDJPDWLF$SSURDFKWR,PSOHPHQWLQJWKH)DLOHG1HZ<RUN6RGD7D[´
Michigan State University Journal of Medicine and LawDW,QVXFKDSURSRVDOIDLOHGLQWKH6WDWHRI1HZ<RUNid
)RUKLVWRULFDOOLVWVRI6WDWHVRGDWD[HVVHH0LFKDHO)-DFREVRQDQG.HOO\'%URZQHOO³6PDOO7D[HVRQ6RIW'ULQNVDQG6QDFN)RRGVWR
3URPRWH+HDOWK´American Journal of Public HealthDW
1ROD05LHV³/HJDODQG3ROLF\0HDVXUHVWR3URPRWH+HDOWK\%HKDYLRXU8VLQJ,QFHQWLYHVDQG'LVFLQFHQWLYHVWR&RQWURO2EHVLW\´
McGill Journal of Law and HealthDW
5LHVsupraQ
VVDQG6FKA New Tax System (Goods and Services Tax) Act&WK
http://www.epd.gov.hk/epd/psb/en/intro.html.
http://www.epd.gov.hk/epd/psb/en/faq_public01.html.
http://www.epd.gov.hk/epd/psb/en/faq_trade01.html.
http://www.legco.gov.hk/yr11-12/english/panels/ea/papers/ea1128cb1-424-5-e.pdf.
$OH[LV0 (WRZ ³1R 7R\ IRU <RX 7KH +HDOWK\ )RRG ,QFHQWLYHV 2UGLQDQFH 3DWHUQDOLVP RU &RQVXPHU 3URWHFWLRQ"´  American 
University Law ReviewDW
(WRZsupraQ
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$XVWUDOLDQKHDOWKPLQLVWHUVLQWHQGWRLQWURGXFHDYROXQWDU\³KHDOWKVWDUUDWLQJV\VWHP´IRUIRRGPDQXIDFWXUHUV
7KHSURSRVHGUDWLQJV\VWHPJLYHVHDFKSURGXFWDQXPHULFDOYDOXHRXWRIEDVHGRQWKHHQHUJ\VDWXUDWHGIDWVXJDU
DQG VDOW FRQWHQW RI WKH IRRGVWXII  7KH QXPHULFDO UDWLQJV DUH GHWHUPLQHG E\ HQWHULQJ QXWULWLRQDO YDOXHV LQWR D
VSUHDGVKHHWFDOFXODWRU
:KHQWKHVFKHPHZDVILUVWSURSRVHGLWZDVLQWHQGHGWKDWDYROXQWDU\V\VWHPZRXOGEHWULDOHGIRUWZR\HDUV,IDQ
LQVXIILFLHQWSURSRUWLRQRIIRRGPDQXIDFWXUHUVZHUHWRDGRSWWKHV\VWHPDPDQGDWRU\VWDQGDUGZRXOGEHDGRSWHGE\
)RRG6WDQGDUGV$XVWUDOLD1HZ=HDODQGDQ H[HFXWLYH ERG\ 6XFKPDQGDWRU\ VWDQGDUGVZRXOG QRW EH VXEMHFW WR
SDUOLDPHQWDU\GLVDOORZDQFH
3.8 Menu Labelling Requirements 
7KH8QLWHG6WDWHVIHGHUDOµ2EDPDFDUH¶OHJLVODWLRQUHTXLUHVWKDWUHVWDXUDQWVZLWKPRUHWKDQVWRUHVLQFOXGHRQ
WKHLUPHQXV QXWULWLRQDO LQIRUPDWLRQ DERXW WKHLU IRRG RIIHULQJV DORQJZLWK D VWDWHPHQW RI WKH UHFRPPHQGHGGDLO\
FDORULHLQWDNH
3ROLF\&RQVLGHUDWLRQV7KH)XWLOLW\RI1XGJH6WDWH0HDVXUHV
7KHUH DUH QXPHURXV SROLF\ REMHFWLRQV WR VXFK SDWHUQDOLVWLF LQWHUYHQWLRQV 7KLV VHFWLRQ RXWOLQHV VRPH RI WKHVH
REMHFWLRQV WKH UHDG\ DOWHUQDWLYH RI SURPRWLQJ DQG DFFHSWLQJ LQGLYLGXDO UHVSRQVLELOLW\ WKH VXEVWLWXWLRQ HIIHFW WKH
SUREDEOH FLUFXPYHQWLRQ RI VXFK ODZV WKH OLNHOLKRRG RI XQLQWHQGHG FRQVHTXHQFHV WKH DYDLODELOLW\ RI YROXQWDU\
DOWHUQDWLYHVWKHODFNRISXEOLFVXSSRUWIRUVXFKPHDVXUHVDQGWKHOLNHOLKRRGRIHQGOHVVOLWLJDWLRQFKDOOHQJLQJ1XGJH
6WDWHLPSRVLWLRQV
4.1 The Alternative of Individual Responsibility 
,WLVRIWHQDUJXHGWKDW1XGJH6WDWHPHDVXUHVDJDLQVWREHVLW\DUHZDUUDQWHGEHFDXVHREHVLW\UHVXOWVLQKLJKHUKHDOWK
FRVWVZKLFK DUH DEVRUEHGE\ SULYDWH RU SXEOLF KHDOWK LQVXUDQFH V\VWHPV+RZHYHU WKHVH FRVWV FRXOG DUJXDEOH EH
PLQLPLVHGLIWKHKHDOWKLQVXUDQFHV\VWHPSULFHVLQVXUDQFHSUHPLXPVLQOLQHZLWKLQGLYLGXDOULVNVRWKDWWKRVHZKRDUH
REHVHZRXOGSD\KLJKHUSUHPLXPVVLQFHWKHLUWUHDWPHQWFRVWVDUHOLNHO\WREHKLJKHUWKDQWKRVHRIQRQREHVHSHUVRQV
6XFKDPHDVXUHZRXOGFHUWDLQO\EHFRQWURYHUVLDODQGVHQVLWLYHEHFDXVHWKRVHZKRKDYHWRSD\WKHKLJKHUSUHPLXPV
ZRXOGFODLPWREHWKHYLFWLPRIXQMXVWLILDEOHGLVFULPLQDWLRQ1HYHUWKHOHVVWKLVDSSURDFKZRXOGVHQGDVWURQJSULFH
VLJQDODJDLQVWREHVLW\DQGLVFRQVLVWHQWZLWKLQGLYLGXDOUHVSRQVLELOLW\IRUKHDOWKVLQFHLWFDQQRWEHGHQLHGWKDWDODUJH
SURSRUWLRQRIFDVHVRIREHVLW\DUHWKHUHVXOWRILQGLYLGXDOOLIHVW\OHFKRLFHV:LWKVXFKDILQDQFLDOSHQDOW\LQGLYLGXDOV
ZRXOGKDYHDFRQVWDQWHFRQRPLFGLVLQFHQWLYHDJDLQVWDQXQKHDOWK\OLIHVW\OH6XFKDQDSSURDFKLVVXSSRUWHGE\UHVHDUFK
VXJJHVWLQJWKDWPRVWSHRSOHDUHPRUHOLNHO\WRPRGLI\WKHLUEHKDYLRXULQUHVSRQVHWRDILQDQFLDOORVVWKDQWRDFKLHYH
DQHFRQRPLFJDLQ
4.2 The Substitution Effect 
:KHQDWD[LVLPSRVHGXSRQDJRRGSHRSOHWHQGWRVXEVWLWXWHDQDOWHUQDWLYHWKDWKDVVLPLODUTXDOLWLHVRUHIIHFWV)RU
H[DPSOHUDLVLQJWKHSULFHRIDOFRKROKDVRIWHQEHHQIROORZHGE\DQLQFUHDVHLQWKHFRQVXPSWLRQRIPDULMXDQDDVRQH


KWWSZZZKHDOWKJRYDXLQWHUQHWPDLQSXEOLVKLQJQVI&RQWHQWIRRGVHFUHWDULDWIURQWRISDFNODEHOOLQJ
KWWSZZZDKPDFJRYDXFPVBGRFXPHQWV+HDOWK6WDU5DWLQJ6W\OH*XLGHB-XQHSGI
KWWSZZZDKPDFJRYDXFPVBGRFXPHQWV+HDOWK6WDU5DWLQJ&DOFXODWRU[OVP
VFood Standards Australia New Zealand Act&WK
VFood Standards Australia New Zealand Act&WK
86&T+HQDFWHGE\$FWRI0DUFK3XE/6WDWDW
$OH[DQGHU&RSS³7KH(WKLFVDQG(IILFDF\RIDµ)DW7D[¶LQWKH)RUPRIDQ,QVXUDQFH6XUFKDUJHRQ2EHVH6WDWH(PSOR\HHV´Quinnipiac 
Health Law JournalDW
&RSSsupraQ
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GUXJLVVXEVWLWXWHGIRUWKHRWKHU7KLVHIIHFWKDVDOVREHHQREVHUYHGLQWKHFDVHRIIRRG:KLOHVRGDWD[HVUHGXFHWKH
FRQVXPSWLRQRIVRGDFRQVXPHUVVXEVWLWXWHRWKHUKLJKFDORULHGULQNVZLWKWKHUHVXOWWKDWWKHUHLVQRUHGXFWLRQLQWKH
REHVLW\UDWH7KLVLVH[DFWO\ZKDWHFRQRPLFWKHRU\SUHGLFWVZLOORFFXULQWKHVHFDVHV)XUWKHUPRUHDOFRKROWD[HV
GUDVWLFDOO\UHGXFHFRQVXPSWLRQE\OLJKWGULQNHUVEXWKDYHOLWWOHHIIHFWXSRQFRQVXPSWLRQE\KHDY\GULQNHUV
4.3 Circumvention of Nudge State Laws 
6RPHWLPHV FRQVXPHUV GR QRW HYHQ QHHG WR VXEVWLWXWH D GLIIHUHQW IRRG ,W LV DOVR RIWHQ HDV\ IRU FRQVXPHUV WR
FLUFXPYHQWDWD[7KHHIIHFWRIWKH'DQLVKIDWWD[ZDVVLPSO\WRHQFRXUDJH'DQLVKFRQVXPHUVWREX\KLJKIDWIRRGVLQ
QHLJKERXULQJ*HUPDQ\DQG6ZHGHQZKHUHWKHSULFHVZHUHORZHU,WZDVRQO\'DQLVKEXVLQHVVHVWKDWZHUHKLWE\WKH
WD[ 7KH$PHULFDQ ³QR IUHH WR\V´ RUGLQDQFHVZHUH TXLFNO\ FLUFXPYHQWHG E\ IDVW IRRG UHVWDXUDQWVZKLFK VLPSO\
FKDUJHGDQRPLQDOIHHIRUWKHWR\VDQGWKHUHE\E\SDVVHGWKHQXWULWLRQDOVWULFWXUHV
4.4 Unintended Consequences 
0DQ\1XGJH6WDWHPHDVXUHVKDYHXQLQWHQGHGFRQVHTXHQFHV6WULFWHUDQWLREHVLW\ODZVKDYHEHHQDVVRFLDWHGZLWK
DQ LQFUHDVH LQ WKHVRFLDOVWLJPDDWWDFKHG WRREHVLW\)XUWKHUPRUHREHVLW\UDWHVGLGQRWDFWXDOO\GHFOLQH3XQLWLYH
PHDVXUHVDJDLQVWREHVHSHRSOHPD\DOVREHFKDOOHQJHGDVLQIULQJHPHQWVRIDQWLGLVFULPLQDWLRQODZV
7RSURYLGHDQRWKHUH[DPSOHVRGDWD[HVKDYHDIDUJUHDWHULPSDFWXSRQWKHLQFRPHVRISRRUSHRSOHWKDQWKHULFK
7KHUH LV DQRWKHU FODVV ELDV WR VXFK WD[HV WKH\ WDUJHW EHYHUDJHV JHQHUDOO\ IDYRXUHGE\ WKH SRRU UDWKHU WKDQ WKRVH
IDYRXUHGE\WKHULFKWKRXJKWKHFDORULHFRQWHQWRIHDFKGULQNPD\EHVLPLODU
4.5 Availability of Voluntary Alternatives 
,WFRXOGEHDUJXHGWKDWWKHUHLVQRQHHGWRFRPSHOIRRGPDQXIDFWXUHUVWRVXEPLWWRDJRYHUQPHQWQXWULWLRQDOODEHOLQJ
V\VWHPIRUWKHLUSURGXFWV3ULYDWHERGLHVFDQFUHDWHWKHLURZQHGXFDWLRQDOUHVRXUFHVFRQFHUQLQJDKHDOWK\OLIHVW\OH)RU
H[DPSOHDQ$XVWUDOLDQPHGLFDOUHVHDUFKLQVWLWXWHUHFHQWO\GHYHORSHGLWVRZQIRRGVWDUUDWLQJV\VWHP6XFKDSULYDWH
LQLWLDWLYHLVSUHIHUDEOHWRDOHJLVODWLYHLPSRVLWLRQXSRQEXVLQHVVEHFDXVHLWLVQRWFRHUFLYH
4.6 Lack of Public Support for Nudge State Measures 
6XFKPHDVXUHVGRQRWDULVHIURPSRSXODUGHPDQG:KHUHYRWHUVKDYHEHHQJLYHQDGLUHFWFKRLFHDERXW1XGJH6WDWH
PHDVXUHV WKH\KDYHXVXDOO\ UHMHFWHGVXFK LQWHUYHQWLRQV)RUH[DPSOH LQVHYHUDO866WDWHVVRGD WD[HVKDYHEHHQ
UHSHDOHGDWVWDWHZLGHUHIHUHQGD7KDWLVQRWVXUSULVLQJLQYLHZRIWKHIDFWWKDWXVXDOO\LQGLYLGXDOVGRQRWZDQWWKH


$OHPDQQRDQG&DUUHxRsupraQ
 -RQDWKDQ .OLFN DQG (ULFK $ +HOODQG ³6OLP 2GGV´ 6SULQJ   Regulation  6XVDQ <HK ³/DZV DQG 6RFLDO 1RUPV 8QLQWHQGHG
&RQVHTXHQFHVRI2EHVLW\/DZV´University of Cincinnati Law ReviewDW5LHVsupraQ3UDWWsupraQ
0LFKDHO/0DUORZDQG$OGHQ)6KLHUV³:RXOG6RGD7D[HV5HDOO\<LHOG+HDOWK%HQHILWV"´)DOORegulationDW
0DUORZDQG6KLHUVsupraQ
6WHSKDQLH6WURP³)DW)RRGV7D[LV5HSHDOHGLQ'HQPDUN´New York Times1RYHPEHUS%6DUDK.OLII³'HQPDUNVFUDSVZRUOG¶V
ILUVWIDWWD[´Washington Post1RYHPEHU
(WRZsupraQ
<HKsupraQ$OEHUWR$OHPDQQRDQG$PDQGLQH*DUGH³7KH(PHUJHQFHRIDQ(8/LIHVW\OH3ROLF\7KH&DVHRI$OFRKRO7REDFFR
DQG8QKHDOWK\'LHWV´Common Market Law ReviewDW
5LHVsupraQ
3UDWWsupraQ&KULV/:LQVWDQOH\³$+HDOWK\)RRG7D[&UHGLW0RYLQJ$ZD\IURPWKH)DW7D[DQG,WV)DXOW%DVHG3DUDGLJP´
Oregon Law ReviewDW5DFKHO(0RUVH³5HVLVWLQJWKH3DWKRI/HDVW5HVLVWDQFH:K\WKH7H[DVµ3ROH7D[¶DQGWKH
1HZ&ODVVRI0RGHUQ6LQ7D[HVDUH%DG3ROLF\´Boston College Third World Law JournalDW
:LQVWDQOH\supraQ7UHYRU%XUUXV³7KH'DQJHUVRID6RGD7D[´1RYHPEHUKWWSZZZFDWRRUJEORJGDQJHUVVRGD
WD[
KWWSZZZIRRGVZLWFKVWDUVFRPDX6HH³1HZVWDUUDWLQJVIRUIRRG´Lateline6HSWHPEHUKWWSZZZDEFQHWDXODWHOLQH
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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JRYHUQPHQWWHOOLQJWKHPZKDWWRHDWDQGFKDUJLQJWKHPPRUHLIWKH\FKRVHVRPHWKLQJWKDWLVGHHPHGWREHXQKHDOWK\
4.7 Endless Litigation 
,IEXVLQHVVLVVXEMHFWWRRQHURXVUHJXODWLRQLWZLOOQDWXUDOO\VHHNWRFKDOOHQJHWKRVHUXOHV([WHQVLYHOLWLJDWLRQLV
WKXVWKHLQHYLWDEOHUHVXOWRI1XGJH6WDWHSROLFLHV)RUH[DPSOHWKHVFDOHRIOLWLJDWLRQUHJDUGLQJWREDFFRUHVWULFWLRQV
KDVEHHQH[WHQVLYH1DWLRQVZLWKWREDFFRLQGXVWULHVDQGWKHLQGXVWU\LWVHOIKDYHFKDOOHQJHGUHVWULFWLYHOHJLVODWLRQXQGHU
LQWHUQDWLRQDO WUDGH ODZ (XURSHDQ 8QLRQ ODZ LQWHUQDWLRQDO LQYHVWPHQW SURWHFWLRQ ODZ (XURSHDQ )UHH 7UDGH
$VVRFLDWLRQODZ(XURSHDQKXPDQULJKWVODZDQGQDWLRQDOFRQVWLWXWLRQDOODZ
7KHFKDOOHQJHVEURXJKWXQGHUQDWLRQDO ODZDUH IDU WRRQXPHURXV WRRXWOLQH+RZHYHU WKHFKDOOHQJHVEURXJKW
XQGHULQWHUQDWLRQDOUXOHVJLYHVRPHLQGLFDWLRQRIWKHVFDOHDQGVFRSHRIWKHOLWLJDWLRQ,Q7KDLODQG¶VFXVWRPVDQG
WD[DWLRQWUHDWPHQWRI LPSRUWHGFLJDUHWWHVZDVEURXJKWEHIRUHWKH:RUOG7UDGH2UJDQL]DWLRQDQGUHDFKHGXSWR WKH
OHYHORI$SSHOODWH%RG\IRUILQDOGHWHUPLQDWLRQ,QWKHGLIIHUHQWLDOWUHDWPHQWRILPSRUWHGFORYHFLJDUHWWHVDQG
GRPHVWLFPHQWKROFLJDUHWWHVE\WKH8QLWHG6WDWHVZDVDOVRFKDOOHQJHGEHIRUHWKH$SSHOODWH%RG\
&KDOOHQJHV WRYDULRXV UHVWULFWLYH ODZVKDYHEHHQEURXJKWEHIRUH WKH(XURSHDQ&RXUW RI -XVWLFH7KHVH LQFOXGH
FKDOOHQJHVWRWKH7REDFFR3URGXFWV'LUHFWLYHWKH7REDFFR$GYHUWLVLQJ'LUHFWLYHWKH%ULWLVKEDQ
RQ WREDFFR IRURUDOXVH DQG WKH6SDQLVK WREDFFRPRQRSRO\ $1RUZHJLDQSURKLELWLRQXSRQ WKH
YLVXDO GLVSOD\ RI WREDFFR SURGXFWV ZDV FKDOOHQJHG LQ WKH (XURSHDQ )UHH 7UDGH $VVRFLDWLRQ &RXUW 7KH
IRUHVHHDELOLW\ RI WKH VFRSH RI )UHQFK OHJLVODWLRQ UHJDUGLQJ WKH ODEHOLQJ RI FLJDUHWWH SDFNHWVZDV FRQWHVWHG LQ WKH
(XURSHDQ&RXUWRI+XPDQ5LJKWV
1XPHURXVRWKHULQWHUQDWLRQDOFDVHVDUHSHQGLQJ7KH$XVWUDOLDQSODLQSDFNDJLQJOHJLVODWLRQLVFXUUHQWO\WKHVXEMHFW
RI ILYH GLVSXWHV XQGHU WKH:RUOG 7UDGH 2UJDQL]DWLRQ GLVSXWH VHWWOHPHQW IUDPHZRUNDQG D 3HUPDQHQW &RXUW RI
$UELWUDWLRQLQYHVWRUVWDWHSURFHHGLQJEURXJKWXQGHUDELODWHUDOLQYHVWPHQWSURWHFWLRQWUHDW\7KHNQHHMHUNUHVSRQVH
RI WKH IRUPHU *LOODUG /DERU JRYHUQPHQW ZDV VLPSO\ WR DQQRXQFH WKDW LW ZRXOG QR ORQJHU DFFHSW LQYHVWRUVWDWH
DUELWUDWLRQPHFKDQLVPVLQIXWXUHWUHDWLHV
&KDOOHQJHV DJDLQVW UHVWULFWLYH ODZV DUH EHLQJ EURXJKW RQ RWKHU IURQWV$ WREDFFR FRPSDQ\ KDV EURXJKW ,&6,'
SURFHHGLQJV FRQFHUQLQJ 8UXJXD\DQ UHTXLUHPHQWV IRU SLFWRULDO KHDOWK ZDUQLQJV  ,Q -XQH  3KLOLS 0RUULV
,QWHUQDWLRQDOEURXJKW DQDFWLRQ LQD%ULWLVKFRXUW VHHNLQJDSUHOLPLQDU\ UXOLQJFRQFHUQLQJ WKHYDOLGLW\RI WKHQHZ


6HHWKHOLVWDWKWWSZZZWREDFFRFRQWUROODZVRUJOLWLJDWLRQEURZVHFRXQWU\)RUQRWDEOHH[DPSOHVVHHHJJT International SA v Commonwealth
&/5>@+&$DFTXLVLWLRQRISURSHUW\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